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Challenging Constitutional Authority: African
American Responses to Scott v. Sandford

Todd F. McDorman

Through an analysis of black abolitionist responses to Scott v. Sandford, this essay demonstrates the
importance of extra-legal texts in contextualizing and challenging judicial authority. By analyzing the public
responses of black abolitionists such as Frederick Douglass, William C. Nell, Robert Purvis, and Charles Lenox
Remond, this essay concludes that (1) legal decisions cannot be properly understood apart from the subsequent
public discourse they inspire, (2) the responses to Dred Scott demonstrate how legally excluded classes may
persuasively challenge constitutional authority and assert their rights, and (3) the responses to Dred Scott have
profound implications in the formation of American identity. Key words: African American rhetoric;
constitutive rhetoric; legal discourse; Dred Scott v. Sandford, Frederick Douglass.

THE preamble to the United States Constitution announces that the decision to alter
the confederacy was made by “We the People.” Subsequently, these “people”
have been the source of great controversy. In times of transition and transformation, in
the face of divisive social issues, “the people” and their rights have been significantly
altered by judicial decisions and social convention. Perhaps no segment of the United
States’s population exemplifies this more than African Americans. Their struggle to
assert and control their status in antebellum America, first as persons and later as citizens,
is a primary example of an excluded class attempting to redefine the Supreme Court’s
interpretation of “the people.” This essay addresses both the efforts of African Ameri-
cans to affirm their legal identity and the relationship of the Supreme Court with
marginalized groups by exploring the means through which an excluded class can
respond to legal rejection. My argument emerges through an analysis of a defining
episode of the American antebellum experience: African American reaction to the Dred
Scott decision and its centrality to the socio-legal construction of citizenship and the
American people.

In Scott v. Sandford African Americans, free and slave, were told they were neither
citizens nor persons as defined by the United States Constitution.! Faced with complete
disenfranchisement, African Americans responded to the Court by offering alternative
interpretations of “We the People.” An improved understanding of the Court’s relation-
ship with the public might be attained by expanding the frame of analysis to include
these responses. From such a perspective, a legal ruling is a text which constitutes one
group of people by endowing them with significant rights while also excluding another
set or group by denying their legal claims and standing. Those excluded, in turn, may
attempt to reconstitute “the people” within their own normative world.2

By considering how extra-legal responses of excluded groups expand and comple-
ment legal decrees in the context of the resistance posed by these groups, we potentially
gain a better understanding of how the Supreme Court interacts with society as well as
how segments of society challenge the Court’s constitutional authority. While the case of
Dred Scott, one of the most significant chapters in United States legal history, has been
given extensive attention as a legal travesty, as a cause of the Civil War, and as
demonstrating the moral degeneracy of antebellum America, there has yet to be a
rhetorically-based analysis that extends to the efforts of the African American commu-
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nity to (re)assert their personhood. In suggesting a more complex view of legal identity
and the means by which excluded classes may attempt to establish legal standing, I
explore the importance and power of a legally constructed people, Scott ». Sandford’s
exclusion of African Americans from “the people,” and their efforts to reconstitute “the
people.”

Rhetoric, the Court, and “the People”

The words of the Supreme Court have a profound impact upon society. Possessing the
highest constitutional authority, a decision by the Court theoretically ends all debate.3
Despite this suggested power, the rhetorical nature of a decision precludes such
foreclosure. As James Boyd White argues, through the law’s fusion with rhetoric,
“community and culture are established, maintained, and transformed.”* William Lewis
extends the notion and argues that rhetoric not only provides the legal system with “a
family of ways to conceive and practice the substance of law” but is “[in]separable from
the soul or substance of a judicial decision.”® Ultimately, the Court’s decision results in a
constructed American people who negotiate a ruling’s social acceptibility.

The importance of the Court’s rhetoric is further located in its ability to make choices
that limit “the people.”® It is within the power of the law to exclude as well as include, to
harm as well as help, to contour communities. As Josina Makau and David Lawrence
observe, the choices made by the Court “both reflect and help create cultural norms,
particularly those that govern institutional ethics.”” Carl Brent Swisher argues that when
a judge speaks he or she does so with an authority unparalleled in a democratic society
“and his [or her] words carry a weight not derived from other positions in officialdom.”
Speaking specifically of Dred Scott, Swisher adds that when the Supreme Court “spoke in
terms of the Constitution, [it] spoke also with the overtones of deity.”

While legal texts make up the formal law, law’s community-building function tran-
scends legal formalism. “The life of the law,” as White argues, “is in large part a life of
response to these judicial texts.” While the law “invites some kinds of response” others
are specifically precluded, grounding “the life and meaning of an opinion (or a set of
opinions) .. . in the activities it invites or makes possible for judges, for lawyers, and for
citizens.” Similarly, Lisa C. Bower argues that while “[lJaw limits the expression of
individual and group aspirations and claims,” it “simultaneously provides powerful
resources for marginalized groups to assert their interests, to articulate their rights claims,
and to refigure their identities.” 10

Until recently, the potentially transformative effects and importance of this interaction
remained unexplored. However, as is evidenced by the increased attention to language
and narrative, scholars have begun to question the autonomous authority of the law to
silence the social.!! Although previously rhetoric’s denial was encouraged when interpret-
ing the law, it is increasingly recognized that individuals and social groups do not remain
silent, nor are they unimportant, in the assessment of legal rulings.!? Rather, the affected
groups creatively resist by re-appropriating legal discussions in the service of their
cause.' This project of “reconstruction jurisprudence,” as Angela P. Harris describes it,
entails the “writing back” by marginalized groups in response to “white-dominated legal
rules, reasoning, and institutions.”’* Richard Delgado and Jean Stefancic reinforce the
point, adding that the ability to modify the guiding principles of justice and equality is
only partially found in law courts and, more accurately, compromising change is a
COmmunity activity involving the judge, lawyers, and those affected.!®
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This perspective emphasizes the law as a communicative practice, recognizing its
dialogic dimensions, and, as Geoffrey Klinger encourages, makes it “more accessible to
the people over whom it reigns.”'® “The interpretive turn in legal studies,” Richard K.
Sherwin argues, “involves the recognition of a complex interpenetration and cross-
fertilization from the mainstream to the legal culture, and vice-versa.”!” Such an
approach answers Klinger’s call for the reinvigoration of “human agency” in the legal
process as people are invited to participate in crafting solutions to pressing social
problems.!® Ultimately, this brief discussion highlights the need for rhetorical critics who
investigate rhetoric and the law to expand from a narrow focus on legal texts to include
also the diverse responses offered by “the people.” If a legal dispute is to be explored in
its entirety, scholars should recognize that legal resolutions lack closure when separated
from the experience that inform their meanings.!® In advocating such investigation,
Marouf Hasian, Jr. argues that critics “need to point out the politics and contradictory
nature of Supreme Court decisions, but this is only part of the social equation. Equally
important is the investigation of arguments advanced by critics and audiences not
preserved in the pages of judicial archives.”??

Part of the contribution of rhetorical studies to the growing dialogue on law and
extra-legal response might be found in our attention to social movements and, specifi-
cally, to a rhetorical conception of “the people.” Approaching “the people” as a
simultaneously real and fictional entity constructed through discourse, Michael Calvin
McGee’s perspective on the construction of “the people” provides an entry into both
legal texts and legally inspired social texts. In the context of the law, the Court occupies
the position of leader as champion and creates an idealized people through its rulings. In
doing so, its rhetoric transforms an undifferentiated mass into a collective entity with real
purpose.?! The rhetoric of the law, as White clarifies, “creates a set of actors and speakers
and offers them possibilities for meaningful speech and action that would not otherwise
exist; in so doing it establishes and maintains a community.”?? Thus while the people
exist as an abstract whole prior to judicial decrees, the law enacts a more specific, more
limited, people who are to act in accordance with judicially-mediated reality. In the
context of Scott v. Sandford, the Court (re)constructed “the people” as white men, a
concept it legitimated by references to the Founding Fathers’ intentions.

The Court (re)constitutes “the people” in some degree each time it adjusts the reach of
a basic constitutional right.2? In deciding a constitutional question, the Court reconsti-
tutes a previous, perhaps now fictitious, people and, in turn, transforms and shapes
public discourse. In Dred Scott the previously constituted “people” were re-invigorated
while African Americans, both free and slave, were explicitly denied power. In what
follows, I argue this action not only solidified “the people,” but also inspired African
Americans to launch an attack on the Court’s perspective, offering counter-interpreta-
tions of “the people.”

Dred Scott: Excluding African Americans from “the People”

While the decision to adopt the Constitution was theoretically endorsed by “We the
people,” the nineteenth-century interpretation of the document often excluded their
participation within it. As Delgado and Stefancic explain, “[b]lacks, women, gays and
lesbians, and others were not part of the speech community that framed the Constitution
and Bill of Rights. They fell outside the original definition of ‘we the people’; they were
not allowed to speak.”?! For these subgroups, as well as Native Americans, a government
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based upon the liberty and equality of all failed to provide sufficient rights or protection.
Each of these groups, restricted by social custom and legal interpretation, was effectively
excluded from civic participation and denied significant rights.

While the hardships faced by other minorities were undoubtedly of great significance,
ultimately, it may be within the struggle to abolish slavery that the nature of nineteenth-
century exclusionary practices was most pronounced. Abolitionists portrayed slavery as
the centerpiece of American hypocrisy. According to Daniel McInerney, “abolitionists
envisioned their effort, in part, as a cultural movement, hoping to establish on a firm and
ennobling base the identity of the American people.”? Abolitionists felt that with slavery
America could not honor its stated principles and they hoped that with the abolition of
slavery other reforms, such as women’s suffrage, would be possible.

The maintenance of slavery rested upon two interrelated and highly speculative
arguments: the nature of the Constitution and original intent. Arguments concerning the
nature of the Constitution turned upon whether or not it was a pro-slavery document.?¢
Donald Nieman locates the middle ground that gave ammunition to both sides of the
controversy, arguing that while the delegates to the convention agreed on a “government
that tacitly recognized slavery,” it was also a malleable pact which “contained a reservoir
of anti-slavery potential.”?” Within this reservoir space existed for the negotiation of “the
people” and for a battle over slavery.

A similarly debatable foundation existed for demonstrating original intent, the pri-
mary judicial argument in pro-slavery verdicts.?® Courts and litigators relied upon or,
more accurately, created a fictitious group of founders who expressed their unequivocal
support of slavery through “the people” of the Declaration of Independence and the
Constitution. While earlier cases such as Prigg v. Pennsylvania (1842) and Strader v. Graham
(1850) made implicit references to “the people” and placed limitations upon the status of
African Americans, Dred Scott clarified the Court’s conception of “the people” and
removed all legal protection from African Americans.?’ The decision fit as part of a
natural progression in judicial doctrine, with the Court this time boldly announcing what
it previously had only weakly implied.0

Rather than attempting a complete review of the case, this essay addresses Scoit v.
Sandford’s construction of “the people” and its explicit denial of African Americans’ legal
identity.3! Heard in February and December 1856, the decision in Scott v. Sandford was
finally announced March 6, 1857, two days after the inauguration of James Buchanan.3
The decision has been described variously as among “the most spectacular cases in the
history of public law,”33 “a watershed in the history of the high bench,”?* and “the most
inflammatory rhetoric on slavery and black Americans ever announced by the Court.”%
Chief Justice Roger B. Taney’s opinion for the Court (re)constituted a particular
audience, those qualifying as citizens, while explicitly excluding African Americans from
all legal protection, except as property. Taney’s lengthy opinion not only declared that
the case was improperly before the Court, sufficient grounds to rule against Scott, but
also announced that the Court had “come to the conclusion that the African race who
came to this country, whether free or slave, were not intended to be included in the
Constitution for the enjoyment of any personal rights or benefits.”3” This phrasing is
important as it not only rests upon the authority of the Constitution, but also calls upon
its intent. Striking a deathblow to the legal personhood of all African Americans, Taney
continued by declaring that African Americans “had no rights which the white man was
bound to respect . . . the negro might justly and lawfully be reduced to slavery for his
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benefit.”38 Taney thus not only excluded African Americans from “the people,” but also
revoked their potential for rights of citizenship and personhood.3®

To uphold these assertions and to justify and prolong present practices, the opinion
constructed a supportive past.?® Consistent with the dominant legal defense, Taney
fixated upon the “original” meaning of the nation’s founding documents, treating them
as controlling. From Taney’s perspective, the question of “whether the descendants of”
slaves, once emancipated, “are citizens of a state, in the sense in which the word ‘citizen’
is used in the Constitution,” required understanding what citizenship meant in 1787, not
what citizenship might have evolved to by 1857.4! By relying upon original intent he thus
foreclosed other options as failing to uphold enlightenment notions of reason and
constitutional consistency, making his decision appear pre-ordained. As White explains,
this rationale “is just another way of saying that citizenship . . . is necessarily white” and
“that Dred Scott must therefore lose on his claim to speak with ‘us,” both as a social and
as a legal matter.”*2 By claiming control of the “facts” of the founding and relying upon
the nation’s binding myths, Taney looked to history not only to provide guidance on the
slavery question, but also to insist upon the proper and necessary resolution.

In a manner more significant than the verdict, the scope and wrath of Taney’s
pronouncement motivated a strong African American response. The broadness of the
ruling extended the scope of judicial review much beyond its previous boundaries,
garnering intense national attention. Justice Nelson’s opinion, holding that state courts
had province over determining the legal status of slaves, was both narrow and consistent
with the Court’s unanimous ruling in Strader v. Graham*3 A similar approach would have
obscured Scott v. Sandford and left African American legal identity ambiguous.**

While white northern responses to Scott v. Sandford are readily available and have
received extensive attention from scholars,* comment upon the reactions of the African
American community is conspicuously limited.*® Some attention has been given to
African American reactions in African American histories by Herbert Aptheker, Philip
S. Foner, Vincent Harding, and Benjamin Quarles, but these treatments, while impor-
tant, do not explicitly address their implications for African American identity, Ameri-
can identity, or social protest to formal law.#’ To further demonstrate that African
Americans have been instrumental to the building of American nationhood and the
formation of an American identity, and not simply the object of legal debate, I now turn
to the attempts of African American rhetors to reconstruct “the people” in response to
their exclusion.

The Black Abolitionist Response: Reconstructing “the People”

Denied legal existence, excluded from “the people,” African Americans faced a
unique rhetorical problem. In challenging the decision, the voiceless used their voice;
those who were told that they did not count, that they did not exist, spoke. African
Americans were placed in an unresolvable bind, imprisoned within the United States
while functioning as what Priscilla Wald calls “visible symbol[s] of nonpersonhood.”*
Placed outside the boundaries of citizenship, pushed wholly outside “the people,”
African Americans were forced to adopt a rhetoric that would challenge the social and
legal hierarchy. A rhetoric of this magnitude not only required them to expand the
truncated “people,” but also to prove their value as members of the human family.>

African American responses to the decision were quite broad, ranging from urging
emigration to Canada to criticizing the decision as “a palpably vain, arrogant animation,




197
QUARTERLY JOURNAL OF SPEECH MCDORMAN

unsustained by history, justice, reason or common sense.”! I focus here on three
(semi-)distinct responses.’? These reactions roughly correspond to what Robert Cover
has characterized as the split between the extra-legal action of insular communities and
redemptive constitutionalism.>® Through insular communities and redemptive constitu-
tionalism we discover a means by which African Americans might successfully “per-
suade America’s European descendants to alter the prevailing Anglo-American interpre-
tation of the Constitution so as to produce an integrated and inclusive definition of what
it meant to be an American.”** The first set of responses, those of Robert Purvis and
Charles Lenox Remond, attempted to incite an insular community by uniting a limited,
exclusively African American people to oppose Dred Scott vocally and potentially
violently. The second class of response, those of William C. Nell and various African
American state conventions, combined redemptive and insular strategies by promoting
an inclusive definition of “the people” through a “memorialization” of the nation’s
founding. Finally, Frederick Douglass offered a fully redemptive resolution that rein-
forced the Constitution’s promise for all people.

Building African American Community

When acting as an insular community, an excluded group responds from the margins
while promoting internal cohesion. Insular arguments assert that the group’s interpreta-
tion of a custom, right, or law is of superior status to the Constitution and the Supreme
Court. This stand reinforces the group’s independent normative world and allows it to
renounce its constitutional obligation on behalf of a greater good.>> While potentially
futile, due to the strength of the legal opposition, this type of response is essential to
maintaining the independence of subgroups. When a silent community passively
acquiesces to a decision in conflict with its normative world, it is endorsing violence
against its position while reinforcing the ruling’s social and legal legitimacy. In contrast,
by challenging legal doctrine a community both denies the judge’s authority and frames
its counter interpretation.>6

Rather than working within the system, Robert Purvis and Charles Lenox Remond
spoke to an insular community. Their responses, the most violently radical, challenged
the decision by confronting the authority of the Court and the intent of the Constitution.
In contrast to the largely redemptive rhetoric of Douglass and Nell, Purvis and Remond
accepted the Court’s perspective of “the people” as evidence of the poisoning of the
system, using it to justify separation from the Union and open rebellion.

Beginning in April 1857 and continuing through the end of the decade, Purvis and
Remond rallied African Americans in the context of sharp denunciations of Taney, the
Supreme Court, and the Constitution. Before a large group at Israel Church in Philadel-
phia, Purvis argued that the exclusion of African Americans from “the people” furnished
“final confirmation of the already well known fact that under the Constitution and
Government of the United States, the colored people are nothing and can be nothing but
an alien, disfranchised, and degraded class.” Believing that the Constitution offered no
aid for African Americans in their struggle for freedom, Purvis felt it was hopeless to
defend the humanity of the Constitution and that to do so “ill becomes the man of
color.”’” With similar passion Remond argued that the power to deny black citizenship
had always “lurked ... in the Constitution, only waiting to be developed.”>® The
Liberator reported that Remond clearly called for disunion, proclaiming: “We owe no
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allegiance to a country which grinds us under its iron hoof and treats us like dogs. The
time has gone by for colored people to talk of patriotism.”%°

Addressing boisterously partisan audiences throughout the northeast, Purvis and
Remond crafted a pragmatic message designed to inspire the African American commu-
nity. By accepting the ruling as an accurate interpretation of the Constitution, they
avoided the philosophical and foundational debate, leaving dissolution and rebellious
action as the only alternatives. The strategy confronted the legal system’s claim to
authority by rejecting its power over the African American community. It reflected what
Bower describes as a “(re)appropriation of legal signs” in the service of strengthening the
outsider group’s sense of identity and community.%’ In the coming months such efforts
were repeatedly demonstrated by both men as they issued anti-Constitution and
anti-Union messages for the betterment of African American community. Condemning
“language of moderation,” Purvis identified himself as belonging to a community of
victims “who, every day, feel the grinding hoof of this despotism.”®! On the same
occasion Remond delivered a message that was enthusiastically applauded in which he
vowed to “trample” the Dred Scott decision. Such effort would not, however, be
undertaken for “the people” constituted by the Court since Remond “hated” the Union
and “spurned” the Constitution. Instead, Remond would act “in the name of his
common humanity and manhood.”®? Continuing to vilify the Constitution, in June
Remond argued that the decision was “in close keeping with” its “original design, spirit
and purpose.”’%® Such arguments distanced African Americans from the Union, reinforc-
ing their bond as members of a persecuted community.

With increasing spite Remond isolated the African American community with a
rhetoric of constitutional destruction. At the inaugural Crispus Attucks Day celebration
of March 1858, he fervently expressed his contempt: “I spit upon that decision and defy
Judge Taney and all his associates. . . . [W]e have rights in this country, in spite of slavery
and negrophobia, in spite of the American Constitution. . .. The time is coming when
this battle is to be fought.”%* Attempting further to incite the African American
community, in August he announced his intention to take “a defiant position towards
every living man that stood against” African Americans. It was his belief that nothing
would be gained by “twaddling and temporizing” and thus “black men [must] stand up
for and by themselves.” This partitioning of African Americans from abolitionists in
general marked a significant development in the insular response. Purvis and Remond
initially accepted the legal foundations of the ruling in order to demonstrate the tyranny
of the Constitution. With its oppressive nature proven, these later remarks attempt to
consolidate an independent community, an African American People, who are respon-
sible for their own future. This move is empowering for community since it rejects the
Constitution’s formulation of “the [white] people” and, instead, relies on extra-legal
actions exclusively by African Americans.

In order to implement such action Remond called for the assembly of a committee
that would write an address encouraging slaves to revolt. Despite the likely bloody
outcome, Remond reasoned that to “die to-day” would be better “than to live in
bondage.” If they were his relatives he would prefer to “stand over their graves” than to
accept “that any pale-faced scoundrel might violate his mother or his sister at pleasure.”
Modeling the approach upon Lucy Stone Blackwell’s protests for women’s suffrage,
Remond was of the opinion that a message from African Americans recommending
rebellion “would work greater things than we imagine.”%
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The responses of Purvis and Remond stand in sharp contrast to the more reserved
messages offered under redemptive constitutionalism. Their passion and anger are clear
in almost every remark, as is their resolve for liberation through either rebellion or
revolution. By accepting the accuracy of the Court’s interpretation of “the people” under
the Constitution, Purvis and Remond demonstrated that African Americans had no
place in the Union and that only the actions of the African American community could
secure liberation.

Inclusive Memorializing

In contrast to inciting an insular community, the practice of redemptive constitutional-
ism involves an oppositional or excluded group advocating integrated change within the
confines of the system. With this strategy, the group presents a vision which may
transform the status of their beliefs into an acceptable position within the recognized
normative world. In making this attempt, the group offers the basis for an altered social
world and provides an appeal for the conversion of the opposition.® Such a strategy is
partially utilized in the responses of William C. Nell and his associates, and to a more
pronounced extent by Frederick Douglass.

In the responses of Nell, Crispus Attacks Day celebrations, and black abolitionist state
conventions, we find elements of both insular and redemptive strategies. These re-
sponses attempted both to “memorialize” the events of the nation’s founding, thus
altering the normative world upon which Judge Taney based his decision, and to retain
the possibility of volatile action.” Directly challenging the discussion of citizenship in
Dred Scott, this discourse argued that African Americans were citizens at the time of the
American Revolution and thus remained citizens in 1857. The responses form a rights
discourse that constructs citizenship and identity for African Americans, as well as
Americans, through a history of lived performance.

Beginning in 1858 black abolitionists celebrated March 5 in remembrance of the first
casualty of the Boston Massacre, Crispus Attucks.?®® The day was symbolic of the claims
by African Americans that they were not only American citizens but that an African
American was the first to fall in the fight for the establishment of the nation. At the first
celebration, presiding officer William C. Nell directly challenged the Court’s act of
exclusion, arguing that no decision could deny black Americans “equality with white
Americans.”® Contesting both the premise and conclusion of the Court’s ruling, Nell
argued “that the negro was indeed a citizen of the United States,” and that he was
“entitled to the same freedoms as any other Americans.””’ Nell urged a more redemptive
and patient course, reassuring African Americans that “God is on the side of freedom;
and . . . that day is not far distant when victory will perch upon her banners.””!

Nell’s redemptive rhetoric was balanced by the more insular messages of other
Crispus Attucks Day participants. Reminiscent of Purvis and Remond, these participants
were not as trusting of Nell’s legalistic explanations and desired action by the African
American community. Among those was Boston Doctor John S. Rock who looked to the
efforts and unity of African Americans rather than argue over constitutional interpreta-
tion. Rock advocated unified resistance to “white men’s” efforts to “divide” and
“degrade” African Americans. Symbolic of this request, he promised that “no man shall
cause me to turn my back upon my race. With it I will sink or swim.””? Remond
seconded the need for community action, using the occasion to advance the right of
African Americans actively to pursue freedom.”® While not ignoring the memorializing
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or redemptive functions of the celebration completely, these messages focused on
community action, adding a second dimension to resistance. In addition to challenging
the Court’s conception of “the people” by offering a counter-interpretation of citizen-
ship, the more insular discourse emphasized cohesive community-based cooperation.

State conventions in Massachusetts, New York, and Ohio later that year also meshed
redemptive and insular positions. While the conventions eventually endorsed a redemp-
tive course, each possessed an undercurrent of insular rhetoric emphasizing group unity.
This combination reinforces Bower’s observation on the capacity of “[m]arginalized
groups” to “use tactics of cultural subversion . ... that aim to appropriate and contest
legal inscriptions of identity.”’* For instance, in presenting the resolutions of the
Convention of the Colored Citizens of Massachusetts,”> Nell disputed the Court’s
construction of “the people” by inscribing African Americans with the markings of
citizenship. According to the resolutions announced by Nell, the claims of African
Americans “are the claims of Americans. Their claims are founded in an original
agreement of the contracting parties, and there is nothing to show that color was a
consideration in the agreement.” Basing equality and citizenship upon participation, the
Massachusetts convention reasoned that since “colored Americans have shared the
labors and braved the dangers equally with white Americans,” they are deserving of the
same rights and privileges. The redemptive contestations were, however, tempered by a
more insular resolution which vowed to resist the enforcement of the Dred Scott decision
and Fugitive Slave Bill “at whatever cost.”®

The New York Negro Suffrage Convention and Convention of Ohio Colored Men
similarly argued for the citizenship of African Americans. Speaking specifically of
membership among “the people,” the New York convention adopted a resolution
requesting “consolidated action on the part of colored men themselves, for the securi[ng]
of the rights guaranteed to them, as a part of ‘the people,’ in the Constitution of the United
States.” Resolved that African Americans “are citizens of the State of New York and,
consequently, of the United States,” the Convention held that African Americans
“should enjoy all the rights and immunities of other citizens” (emphasis in original).”’
The Ohio Convention reinforced the claim, holding that the “great principles of Liberty
and Equality which are the boast of our nation, were intended to apply to us and our
unfortunate brethren, the slaves.””® Thus, instead of deflecting the issue, the New York
and Ohio conventions addressed the issue of citizenship in redemptive terms that sought
to integrate African American identity into the philosophy which justified Dred Scott.
Such action challenged the legitimacy of the Supreme Court’s attempt to write American
history by calling its interpretation of the nation’s founding ideals into question.
Simultaneously, the infusion of more insular resolutions created a dilemma for constitu-
tional interpretation. On the one hand, the conventions challenged the Court’s interpre-
tation through a redemptive rhetoric and, on the other, the insular counterweight
threatened to invalidate African Americans’ constitutional obligations if their claims
were not addressed seriously.

Perhaps the most striking demonstration of redemptive “memorializing” is found in
Nell’s speech before the Committee on Federal Relations in Massachusetts in March
1859. Again basing African Americans’ claim to the equal rights of citizenship on their
birth and service to the United States, Nell used personal experience and history as proof
for his argument. Nell’s position as a free black man and public advocate demonstrated
the oxymoronic nature of the Court’s ruling. While free, Nell technically lacked rights or
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legal recognition; in essence he was legally nonexistent. Recognizing this bind, Nell
explained his plight: “I stand before you to-day the victim of the violated rights of United
States citizenship. I was born on Benson Hill, within a stone’s throw of the spot where I
now stand: freeborn.””® Nell’s predicament gained force and clarity through his recalling
of the words of African American Reverend Hosea Easton. In doing so, Nell was able to
construct the inseparable identity of Africans in America from the idea of what it means
to be American:

The colored people who are born in this country are Americans in every sense of the
word—Americans by birth, genius, habits, language, & c. They are dependent on American
climate, American aliment [sic], American government, and American manners, to sustain their
American bodies and minds. . . . The claims of the colored people set up therefore, are the claims
of Americans.%°

Nell thus integrated the social nature and physical location of African Americans with
the basis of white Americans’ rights claims. Arguing for the irrelevance of color, Nell
spoke of the needs and claims of Americans, and not on the priority of race. Much like
Douglass, Nell used history as further proof for his claim of African American citizen-
ship:
[Clolored Americans have shared the labors and braved the dangers equally with white
Americans. . .. The first blow in the American Revolution was struck by a colored person—
Crispus Attucks. . . . Colored soldiers were participants on the various battle-fields from these to
Yorktown . .. satisfactory proof at least that they were American citizens—service which, when

performed by white Americans, have [sic] been universally acknowledged as passports to
perennial fame.?!

Thus Nell’s discourse enlisted accepted standards and qualifications for citizenship to
demonstrate that African Americans could not logically be denied standing.

The rhetoric emerging from these situations signals a distinct strategy which asserts
African American personhood by combining elements of both redemptive and insular
strategies. Unlike Douglass, the conventions found nothing to rejoice about in the
decree, but they also did not, as did Purvis and Remond, advocate leaving or destroying
the Union without a final attempt to transform the foundation of legal interpretation.
With these responses we find an attempt to create a public memorial to the contribution
of African Americans in establishing the nation, a memorial which challenged the “facts”
Judge Taney so heavily relied upon in excluding African Americans from “the people.”
The counter-response explains the logical placement of African Americans among the
nation’s citizens as well as the potential for justifiable rebellion absent such recognition.

Redeeming “the People”

In his only major address on Dred Scott, given before the American Anti-Slavery
Society on May 11, 1857, Frederick Douglass embraced an inclusive definition of
equality. Douglass’s view allowed him to speak of African Americans as citizens while
also envisioning a day when the system would make such a concession.®? While rejecting
the ideology of the decision, Douglass glorified an ever-growing abolitionist movement
in the face of southern opposition, refuted the radical abolitionist arguments for
dissolution, and defended the nature of the Constitution and its guarantee of liberty for
all people. In doing so Douglass invented a new vision of the Constitution, one that
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allowed the constitutional system and African Americans to co-exist, each endowed with
significant rights.

The first part of the address responded uniquely to the problem of exclusion by
extolling the virtues and persistence of the abolitionist movement in the face of
slaveholders’ increasingly desperate resistance. Finding the decision a natural occasion
to evaluate the struggle over slavery,® Douglass encouraged abolitionists to adopt a
positive outlook, to consider “if there are not some things to cheer our heart and nerve us
up anew in the good work of emancipation.” In this most optimistic fashion Douglass
redeemed the “vile and shocking” decision, paradoxically casting the perceived strength
of pro-slavery forces as a weakness, since accompanying each gain they faced a
strengthened and expanded anti-slavery opposition. He supported his argument by
recalling that politicians, ministers, and presses which once protected slavery now
vocally opposed it.3¢ And in the process he built an alternative history which contra-
dicted Taney’s construction and argued that the issue of slavery always resisted a final
resolution. Further, he reminded his audience that despite their efforts to end slavery,
“Clay, Calhoun, and Webster each . . . went to their graves disappointed and defeated.”
Douglass further argued that while the issue was repeatedly “settled forever,” it failed to
ever disappear and, instead, “the more the question has been settled, the more it has
needed settling.”#5

Douglass’s use of the decision as a sign of slavery’s impending doom is not an
indication that he failed to grasp the implications of the ruling. Douglass clearly
expressed his understanding of the theoretical importance of the decision’s exclusion of
African Americans from “the people” when he summarized “the Taney settlement” as
telling African Americans the struggle had concluded, that they “might as well give up”
since the Supreme Court had spoken.® Despite being addressed as “property in the
same sense that horses, sheep, and swine are property,”%” Douglass rested his hopes in a
people who would refuse to accept or validate the Court’s constitutive rhetoric:

You will readily ask me how I am affected by this devilish decision—this judicial incarnation of
wolfishness? My answer is, and no thanks to the slaveholding wing of the Supreme Court, my
hopes were never brighter than now.

I have no fear the National Conscience will be put to sleep by such an open, glaring, and
scandalous tissue of lies as that decision is, and has been, over and over, shown to be.88

It was faith in the abolitionist movement as well as his expanded construction of “the
people” that allowed him to remain confident. Douglass believed “the people,” even as
constituted by the Court, would defend the rights of African Americans, as he argued: “If
it were at all likely that the people of these free states would tamely submit to this
demonical judgment, I might feel gloomy and sad over it. . . . But as the case stands, we
have nothing to fear.”#

Douglass’s belief that African Americans needed to confront Dred Scott as a prelimi-
nary to the defeat of slavery presented him with the dilemma of how to delegitimize the
decision without defacing American constitutionalism. To achieve this feat Douglass
called upon the higher law of God. As Sean O’Rourke argues, this was an important
theme in early constitutional law, but Scott v. Sandford signaled a final rejection of higher
authority.® Douglass, as advocates before the Court commonly did, appealed to
“Justice,” “Nature” and “God” to trump the Supreme Court and the Constitution. In
utilizing an appeal the Court previously had found persuasive, Douglass argued that the
decision against Dred Scott “is an open rebellion against God’s government” and that
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“such a decision cannot stand” the scrutiny of “common sense and common human-
ity.”9! With the support of God, Douglass rationalized the decision to fit within his
worldview, as “a means of keeping the nation awake on the subject” of slavery until such
time as its “certain overthrow” could be executed.%?

Having assured his audience of victory, Douglass directly confronted the call for
dissolution, the primary argument of Purvis and Remond, in an effort to reconstitute the
nation. Here a critical distinction is observed between Douglass’s redemptive response
and those of other black abolitionists. Rather than to use the “lying Court” as evidence
for the failure of American democracy, Douglass constructed an argument that pre-
served the theory of the Constitution while rejecting its present practice. This allowed
him to reject “the people” as constituted by the Court by reconstituting them under the
Constitution. For Douglass it was the performance of the document, rather than the
document’s nature, that perpetuated slavery. Thus Douglass argued that calls for
dissolution and succession were born of “extravagance and nonsense.”% Reasoning that
disunion would void the Constitution and perhaps result in a document which provided
a philosophical basis for slavery, Douglass insisted there is no “plan less likely to abolish
slavery than the dissolution of the Union” since it is only “within the Union that we
[abolitionists] have a firm basis of anti-slavery operation.”%

Having explained his defense of constitutional principle while rejecting its practice,
Douglass directly confronted the Court’s interpretation of “the people.” In undermining
the basis of legal exclusion, Douglass countered with an all inclusive meaning for “We,
the people”:

“We, the people,” not we, the, white people—not we, the citizens, or the legal voters—not we, the

privileged class, and excluding all other classes but we, the people; Not we, the horses and cattle,
but we the people—the men and women, the human inhabitants of the United States.%

Douglass’s construction of “the people” was much more inclusive than any that the
Supreme Court would articulate for nearly another century. It was both astute and
powerful, skillfully exploiting the favoritism granted the privileged and strategically
juxtaposing the treatment of African Americans to that of animals. His construction did
not exclusively serve African Americans, but extended to all human inhabitants, offering a
complete American people. Near the conclusion of his address Douglass delivered his
inclusive conception of American identity and effectively refuted the Court’s limited
construction:

The Constitution knows all the human inhabitants of the country as “the people.” It makes, as I
have said before, no discrimination in favor of, or against, any class of the people, but is fitted to
protect and preserve the rights of all, without reference to color, size, or any physical peculiari-
ties.%

He succinctly expressed a desire for a completely inclusive definition of “the people,”
eliminating the possibility of legal exclusion. This was a redemptive move which only
needed to be activated, as his conclusion requested: “[L]et me say, all I ask of the
American people is, that they live up to the Constitution, adopt its principles, imbibe its
spirit, and enforce its provisions.”%’

Douglass’s address brought a fresh meaning and importance to Dred Scott for the whole
American community. Finding “cheer” and “hope” in the least likely of places—within a
Court decree that declared, as a matter of law, that he was not even a person—Douglass
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articulated a vision of equality that, even now, the United States has yet to achieve fully.
His approach to law embraced constitutional theory and African American freedom
while offering systemic, rather than revolutionary, change.” Douglass transformed the
meaning of Dred Scott from an assault on African Americans into a blemish on American
identity. His reconstruction of the Constitution articulated a more inclusive and humani-
tarian definition of “the people” and a more humane and comprehensive reading of the
document than had ever before been offered by the high Court.

Together, these three responses by African Americans to Scott v. Sandford reveal the
range of rhetorical strategies utilized in the public negotiation of black America’s
powerful voice. The tension among these differing strategies underscores the complexi-
ties of (re)constructing national identity. This tension may have found resolution,
however temporary, in the efforts to rhetorically reinscribe the past through memorializ-
ing; efforts which recognized both the extreme hardships of antebellum blacks and the
potential for achieving African American freedom within a more inclusive definition of
the American people.

Conclusions

African American responses to the Dred Scott decision show us that legal control does
neither always nor absolutely translate into social control. While the language of the
Court was instrumental to the legacy of Dred Scott, it did not accurately reflect the legal
and social conflict engendered by Chief Justice Taney’s opinion. Thus while Charles
Miller is correct in arguing, as many legal scholars do, that it is “[t|hrough the language of
constitutional interpretation [that] the Court can exercise the prerogative of molding
values . ... well beyond the specific legal holdings,” he overlooks the reciprocity that
accounts for the responses of “the people.”® The molding of values is a mutual
transaction. Not only does the Court mold “the people,” but “the people” respond,
validate, or in this case, challenge the Court’s construction of society.

Unfortunately much legal scholarship, as recent legal movements have noted, fails to
extend beyond the judicial opinion and thus excludes the views of minorities and
women. This “traditional” approach is oblivious to what Cover calls “[t]he stories the
resisters tell.” We often remain unaware of “the lives they live” and the efforts they
make, efforts which “may force the judges, too, to face the commitments entailed in their
judicial office and their law.”!® Such scholarship ignores the people who count most,
those directly implicated, and the type of organized resistance that is so important to a
democratic society. Thus this analysis has attempted to demonstrate that the voices of the
excluded are instrumental to understanding a controversy. While the decision represents
the rule of law, beyond the opinion we find much of the situation’s social significance. A
narrow, opinion-oriented focus misleads us into the belief that the Court was not only
“correct,” but that its rhetoric uneventfully made its way into practice. Instead, as this
case study demonstrates, the Court’s ruling may inspire discussion and dispute; it may
provoke dissent rather than silencing it.

Neither the Court nor black abolitionists could have created the intense debate and
re-evaluation of legal and social practices without the aid of the other. For decades
abolitionists had argued that all African Americans should be free citizens of the United
States, but with Taney’s inflammatory rhetoric these words gained new salience and
meaning. Today it is easy to recognize that the decision was a legal travesty that insulted
the meaning of the Constitution. Yet if we attend only to the decision, we cannot
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understand fully what it meant to African Americans or abolitionists, thereby reinforcing
the “dominant historiography” that African Americans have fought to overcome.
Typically this historiography, as Aptheker argues, “either omits the Negro people or
presents them as a people without a past, as a people who have been docile, passive,
parasitic, imitative.” The responses to Scott v. Sandford again prove that African Ameri-
cans “have been militant, active, creative, and productive” while telling the story of
America and sharpening the identity of her citizens.!®! The narratives reveal an intricate
and intimate involvement of African Americans in the political and social philosophy of
the United States. Through the struggle for inclusion the nation began a transformation
from merely promising equality to actively seeking it. As a whole, the responses began to
crystallize an American psyche rooted in the will to be free, the spirit of survival, and an
unshakable belief in liberty. The fiery prose of Robert Purvis and Charles Lenox
Remond responded to the need for subversive tactics and demonstrated black abolition-
ist commitment to Patrick Henry’s call for liberty or death. William C. Nell added a work
ethic in which Americans were identified by their participation in matters of national
importance. Finally, the redemptive words of Frederick Douglass reflected the spirit of
equality and the belief that all men, and women, are equal.

The importance of these messages did not end with emancipation or the Fourteenth
Amendment’s reversal of Dred Scott. The success of Douglass, Nell, Purvis, and Remond,
although not quantifiable in terms of immediate effect, might be observed through
generational influences, influences spanning from Susan B. Anthony’s civil disobedience
in the 1872 presidential election to 1995’s Million Man March. In a nation in which
racial and gender inequality remain important issues, these responses offer African
Americans, as well as the whole of “the people,” a range of options for confronting legal
exclusion. This can be a valuable resource since, as Ernest Bormann has argued,
“[wlhenever a movement deals with race relations in the United States, the historical
rhetoric continues to intrude into the contemporary campaign.”10?

As American society debates affirmative action, bias in the legal system, civil rights,
and other issues intimately linked to race, the messages and strategies addressed in this
essay have continued relevance. We would do well to remember, as Nell did, that this
nation was born through an emphasis on a common resolve, not difference. We would
do even better to take the constitutional system at its word, as Douglass did, and finally
and fully to embrace inclusive equality. Such a perspective might capitalize on the
intersection of community and identity, effectively strengthening the clarity and power
of both. In the end, reduced to its barest facts and expanded to its most important calling,
the lesson of Dred Scott is not located in legal doctrine or the loss of sovereignty in one
part of the nation, but in the story of the defense of a people and the building of a national
identity.
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